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the thing to be proved in addition to one disposition is not, however, of itself 

of the means of proof." sufficient to make the owner liable to one 

Notice to the defendant of mischief bitten by the dog. To charge the owner 

to mankind on a single previous occasion he must have had knowledge of the dog's 

is sufficient. See Arnold v. Norton, 25 propensity to bite mankind : Keightlinger 

Conn. 92 ; Kittredge v. Elliott, 16 N. v. Egan, supra. 

H. 77 ; Smith v. Pelah, 2 Stra. 1264. If the mere reading of the principal 

Where the owner of a dog which has case were not sufficient to convince one 

bitten other persons, has notice of the of its correctness, as it would seem it 

fact and afterwards suffers him to be at must, the cases above cited must render 

large, and he bites the plaintiff, it is no Us correctness beyond question. On the 

answer to the plaintiff's action that the whole it is a very well considered case 

dog was generally inoffensive. Buck- and entirely satisfactory both on principle 

ley v. Leonard, 4 Den. 500. and authority. 

Knowledge that a dog allowed to run M. D. Ewell. 

at large was of a savage and ferocious Chicago. 



United States Circuit Court ; District of Oregon. 
DUNDEE MORTGAGE AND TRUST INVESTMENT CO. v. HUGHES. 

An attorney employed by a mortgagee to examine the security, and who gives 
his client a certificate of title, is not liable to a subsequent assignee of the mortgage 
for loss by reason of error in the certificate. 

A. applied to a money lender for a loan of $3000, and offered his note therefor, 
secured by a mortgage on certain real property ; B., the attorney of the money 
lender, examined the title to the real property and furnished the latter a certificate 
to the effect that A.'s title was good and the property unincumbered, and thereupon 
the loan was made on the terms proposed ; subsequently, and before the maturity 
of the note, it was assigned to the plaintiff, who foreclosed the mortgage and sold 
the property, when it was found that it was incumbered by a prior mortgage, so 
that the plaintiff did not realize the amount of his debt by $4794.35. Held, that 
there was no privity of contract between B. and the plaintiff, and that he was 
not liable to the latter for the loss. 

Demurrer to complaint. 

William H. Effinger, for plaintiff. 

The defendant in propria personce. 

The facts are stated in the opinion, which was delivered by 
Deady, J. — This action is brought to recover, among other things, 
damages to the amount of $5312.35, for losses alleged to have been 
sustained on two loans on note and mortgage, amounting to $3300, 
upon the certificate of the defendant, as an attorney at law, con- 
cerning the title of the borrower to the mortgaged premises and the 
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condition of his estate therein. From what I conceive to he the legal 
effect of the statement of the first cause of action in the complaint 
as amended, it appears that " about" April 28th 1877, the Oregon 
and Washington Trust Investment Company was a corporation 
formed under the laws of Great Britain, and resident in Dundee, 
Scotland, and engaged in loaning money in Oregon upon note and 
mortgage ; that the defendant, who was then a practising attorney 
in this state, was employed by said corporation to examine the title 
and condition of the real property offered as security by any one 
applying to said corporation for a loan ; that at this time a loan of 
$3000 was made by said corporation to C. W. Shaw, on his promis- 
sory note, payable to its order on June 1st 1882, with interest, at 
the rate of ten per centum per annum, and secured by a mortgage 
on certain real property then owned by said Shaw, upon which 
the defendant certified there was no prior lien or encumbrance ; 
that on December 19th 1879, said corporation "amalgamated" with 
the plaintiff, and "assigned" thereto "all its mortgages," includ- 
ing " all claim, right and interest to or in or growing out of this 
loan to Shaw," and plaintiff is now " the owner and holder thereof," 
of which the defendant had notice; that in 1882 the plaintiff 
requested the defendant " to foreclose said mortgage," and in the 
course of the proceeding therefor it was ascertained and determined 
by the decree of this court that the same was subject to a prior 
mortgage on the premises, so that the whole amount realized by 
the plaintiff on said loan was $938.25 ; and that said Shaw is 
insolvent. The second cause of action, as appears from the origi- 
nal complaint, is upon a certificate given by the defendant to the 
Oregon and Washington Savings Bank, another British corporation 
engaged in loaning money in Oregon on note and mortgage, as to 
the title of property taken by said corporation, as a security for a 
loan of $300 made to H. H. Howard on November 27th 1876, 
on his promissory note payable on December 1st 1877, with inter- 
est at the rate of twelve per centum per annum, to the effect that 
said Howard was the owner in fee of the same, and that it was 
unencumbered; that in 1883 said corporation "found out" that 
said property was not owned by said Howard, so that the whole 
amount of said loan was lost ; that Howard is insolvent, and the 
plaintiff is now "the assignee" and "owner" of all the "assets" of 
said corporation. The defendant demurs to both these statements, 
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for that they do not contain facts sufficient to constitute a cause of 
action. 

In the first statement it is alleged that the loss arising from the 
insufficiency of the security for the loan was sustained by the Oregon 
and Washington Trust Investment Company, and that the defend- 
ant now owes to said corporation the full amount thereof, to wit, 
$4794.35 ; and it is also alleged that the plaintiff is now " the 
owner and holder" of the mortgage, notwithstanding it appears 
that the same has been " foreclosed" and merged in a decree of this 
court and partly satisfied from the proceeds of the mortgaged prem- 
ises ; and notwithstanding the further allegation that the defendant 
" now owes" the amount of this loss to the Oregon and Washington 
Trust Investment Company. But none of these contradictory alle- 
gations are admitted by the demurrer, except such as the law 
adjudges to be true (Freeman v. Frank, 10 Abb. Pr. 370), and 
those which are mere conclusions of law are not thereby admitted 
at all : Branham v. The Mayor, etc., 24 Cal. 602 : Hall v. Bart- 
lett, 9 Barb. 297. This action is brought upon the hypothesis that 
the defendant is now liable to the plaintiff for this loss, but the 
allegation that he " now owes" the amount thereof to the Oregon 
and Washington Trust Investment Company is utterly at variance 
therewith. He cannot be liable on this account to both of them at 
the same time. 

Again, it is alleged that the defendant " guaranteed" that the 
Shaw property was clear of encumbrance. But this is a mere con- 
clusion of law, and the facts stated do not support it. Upon these, 
the transaction is simply an employment of the defendant by the 
Oregon and Washington Trust Investment Company to examine 
and report upon the title and condition of real property offered as 
security for a loan by the latter. Prima facie there is no element 
of a guaranty involved in such employment. The defendant only 
undertook to bring to the discharge of his duty reasonable skill and 
diligence. He did not warrant or guaranty the correctness of his 
work any more than a physician or a mechanic does. 

It is admitted that if the Oregon and Washington Trust Invest- 
ment Company had sustained a loss by the negligence or want of 
skill on the part of the defendant in this matter, the right to recover 
damages for the same might be assigned to the plaintiff, and it could 
maintain an action thereon. But taking the facts of the case accord- 
ing to their legal import, and construing contradictory allegations 
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according to the law of the case, the plaintiff does not sue as the 
assignee of a cause of action accruing to the Oregon and Washing- 
ton Trust Investment Company during its existence and ownership 
of the Shaw note and mortgage. The only thing assigned by the 
latter was this note and mortgage, and, nothing appearing to the 
contrary, presumably the consideration therefor was equal to its 
par value. It does not appear, then, that the assignor ever lost 
anything by reason of the incorrectness of the defendant's certifi- 
cate. Nor could the insufficiency of the surety be absolutely, if at 
all, determined until the maturity of the note in 1882, while the 
assignment to the plaintiff was made in 1879. 

The only question, then, really in this case is whether the defend- 
ant is liable, on this certificate, to any one but his employer, the 
Oregon and Washington Trust Investment Company. The 
defendant maintains that he is not, while the plaintiff contends he 
is ; not on the ground of privity of contract between them, or that 
it was aware of the existence of the certificate, or ever acted on it, 
or was misled by it, but on the ground that the certificate was a 
necessary preliminary to the contract of loaning, and therefore an 
integral part of that contract, operating, of course, as an assurance 
or security to the person about to make the loan, but as much a 
part of the transaction as the mortgage itself. This question has 
been decided by the Supreme Court in Savings Bank v. Ward, 100 
U. S. 195. The case was this : A., an attorney employed by B. 
to examine and report on the title of the latter to a certain lot of 
ground, certified that it was " good," upon which certificate B. pro- 
cured a loan from C, and gave a mortgage on the property as 
security. It turned out that B. had parted with the title to 
the property prior to the date of the certificate — a fact that, 
in the exercise of reasonable care, might have been learned from 
the records. The security having proved worthless, and B. being 
insolvent, C. lost his money, and brought suit against A. for dam- 
ages. The court held, in the language of the syllabus, " that there 
being neither fraud, collusion, nor falsehood by A., nor privity of 
contract between him and C, he is not liable to the latter for any 
loss sustained by reason of the certificate." True, Mr. Chief Justice 
Waite, with whom concurred Justices Swayke and Bradley, 
delivered a dissenting opinion ; not upon the general question, 
however, but on the special ground that it appeared that A. gave 
his client the certificate in question with knowledge, or reason to 
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know, that he intended to use it in a business transaction with a 
third person, as evidence of the facts contained therein, and was 
therefore liable to such person for any loss resulting from a reliance 
on such certificate, in any particular, which might have been pre- 
vented by the exercise of ordinary care and skill on the part of A. 
But this is not the case. The defendant prepared this certificate 
at the instance and for the use of his client, the Oregon and Wash- 
ington Trust Investment Company, and none other. Nor was 
there anything in the nature of the business that informed him or 
gave him any reason to believe that any other person would be 
called upon to act upon it, or part with any right or thing of value 
on the strength of the representations contained in it. Such a 
certificate made at the instance of the owner of the property may 
be used to influence a third person to make a loan thereon ; but a 
certificate made for the information of the lender is presumably 
made for his use alone, and when the loan is made and the security 
accepted it is functus officio — has performed its office. The 
defendant is liable to the Oregon and Washington Trust Investment 
Company for any loss sustained by it on account of any error or 
mistake in the certificate, arising from a want of ordinary profes- 
sional skill and care in the preparation of it, and not otherwise. 
But he is not so liable to the plaintiff, or any third person. 
There is no privity of contract between them, or any relation 
whatever. 

The ruling is also maintained in Houseman v. Girard M. B. g 
L. Association, 81 Penn. St. 256, in which it was held that the 
recorder of deeds is liable in damages for a false certificate of title, 
but only to the party who employs him to make the search, and not 
to his assignee or alienee. And in Winterbottom v. Wright, 10 M. & 
W. (Exch.) 109, it was held that although the maker of a carriage 
is liable to the person for whom he makes it, for any loss or injury 
arising directly from negligence in its construction, he is not so 
liable to any third person who may use the same, for the reason 
there is no privity of contract between them. 

The statement of the second cause of action is of the same charac- 
ter as the first ; and it is also defective in not stating absolutely 
that the certificate is untrue. The allegation that in 1883 the bank 
" found out" that Howard did not own the property, is not in form 
or effect an averment that he did not own the same and had not 
title thereto at the date of the certificate. It does not appear to 

Vol. XXXIII.— 26 
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have been " found out" in any judicial proceeding that the certifi- 
cate was untrue in this respect ; and while it may, nevertheless, be 
shown in this action to be a fact, it must first be alleged, so that 
issue can be taken on it. Because in 1883 the bank was of the 
opinion that Howard had no title to the land, that did not make it 
so, and the statement of that irrelevant matter is not an allegation 
by the plaintiff that he was not the owner thereof. Neither does 
it appear that the bank ever made any assignment of this note and 
mortgage to the plaintiff or of and claim that may have accrued to 
it against the defendant for a loss sustained by it on account of any 
error in this certificate. The allegation that the plaintiff is now the 
" assignee" and " owner" of the " assets" of the bank is far too vague 
and indefinite to include this note and mortgage, or such claim, if 
there is one. The owner of what " assets ?" For aught that appears, 
the bank may have parted with this note and demand before the plain- 
tiff became the owner of its assets. Unless it is shown when the 
assignment was made and that the bank was then the owner of this 
" asset," the plaintiff does not show itself entitled to maintain the 
action, even upon its theory of the law and the defendant's liability. 
The allegation that the plaintiff is "now" the assignee and owner 
of the assets of the bank, implies, it is true, an assignment at some 
time, but it cannot be assumed in favor of the plaintiff that it was 
more than a day before the commencement of this action — January 
9, 1884. But there is no direct allegation in the statement of any 
loss on the mortgage or of the facts necessary to show one. The 
statement that the loan was lost to the bank, appears to be a mere 
inference from the fact that the bank was of the opinion that the 
mortgagee had no title. And if there was such allegation, and it 
appeared therefrom that the loss was sustained by the plaintiff, 
the defendant is not liable for it ; while if it was sustained 
by the bank the defendant is not liable to the plaintiff therefor, 
unless it should further appear that the right of action thereon 
has been duly assigned to it. 

The demurrer is sustained to both statements. 

Liability of Attorney to Client— ance of the undertaking, and if they are 

Advice as to Titles. negligent, or fail to exercise such rea- 

Duty of Attorney. — Attorneys employed sonable care and skill in the discharge 

by the purchasers of real property to in- of the stipulated service, they are respon- 

vestigate the grantor's title, prior to the sible to their employers for the loss occa- 

purchasc, impliedly contract to exercise sioncd by such neglect or want of care 

reasonable care and skill in the perform- and skill : Addison on Contracts, 8th 
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ed., 593 ; Savings Bank v. Ward, 100 
U. S. 195. 

Like care and skill are also required 
of attorneys when employed to investi- 
gate titles to real estate to ascertain 
whether it is a safe or sufficient security 
for a loan of money, the rule being that 
if the attorney is negligent or fails to 
exercise reasonable care and skill in the 
performance of the service, and a loss 
results to his employers from such negli- 
gence or want of care and skill, he shall be 
responsible to them for the consequences 
of such loss : Addison on Torts (Dudley 
& Baylies's ed.) 499 ; Howell v. Young, 
5 B. & C. 259 ; Watson v. Muirhead, 57 
Penn. St. 161. 

So if a person engages in the business 
of searching the public records, examin- 
ing titles to real estate, and making 
abstracts thereof, for compensation, the 
law will imply that he assumes to possess 
the requisite skill and knowledge, and 
that he undertakes to use due and ordi- 
nary care in the performance of the duty, 
and for a failure in either of these re- 
spects, resulting in damages, the party 
injured is entitled to recover : Clark v. 
Marshall, 34 Mo. 429 ; Chase v. Heaney, 
70 111. 270. See Story on Bailments, 
sec. 431. 

If the attorney certifies that the se- 
curity is a good one, he thereby war- 
rants that the title shall not only be 
found good at the end of a contested 
litigation, but that it is free from any 
palpable grave doubts or question as to 
its validity : Page v. Trutch, 3 Cent. 
Law J. 559 ; s. c. 8 Chicago Leg. 
News 385. 

The examiner of a title cannot limit 
his liability by an obscure certificate, 
without specially calling the attention of 
the other party to it. If he discovers 
that he cannot furnish a complete and 
reliable abstract, it is his duty to give 
the other party notice of the fact, that 
he may apply elsewhere ; otherwise such 
other party will have a right to rely on 
his competency and fidelity : Chase v. 



Heaney, 70 111. 270. But by giving a 
certificate of title he does not become an 
indemnitor. He is liable for lack of due 
care or diligence, and for ignorance of 
his business : Rankin v. Schaffer, 4 Mo 
App. 108. 

The specific employment of an attor- 
ney to examine a title does not in 
itself include the duty or obligation to 
satisfy liens ; it is discharged by truly 
ascertaining and reporting them : Joseph- 
thai v. Heyman, 2 Abb. N. C. 22. 

Said the court, in Dodd v. Williams, 
3 Mo. App. 278 : " What is a lien on 
real estate may be a difficult question, 
in some cases, to decide ; but an exami- 
ner of title is bound to know the state 
of the law on the subject, at least suffi- 
ciently to put him on his guard ; and 
where there may be a reasonable doubt 
as to whether such or such a recorded 
instrument is a lien, if he choose to re- 
solve the doubt he does so at his peril." 
Whenever the attorney of a proposed 
mortgagee has reason to suspect that the 
intended mortgagor has been bankrupt 
or insolvent, it is the duty of the attor- 
ney to make proper searches to ascertain 
the fact, and he is guilty of negligence 
for not doing so : Cooper v. Stephenson, 
21 L. J. (N. S.). Q.B. 292. 

Where an attorney acts for a client 
who advances money on a legacy given 
under a will to the borrower, he is not 
justified in relying upon a partial extract 
from the will furnished by his client, 
unless the latter agrees to take the 
responsibility on himself: Wilson v. 
Tucker, 3 Stark 154. If the examiner 
incorrectly states the quantity of land 
previously conveyed, he will be liable : 
Clark v. Marshall, 34 Mo. 429. 

Privity of Contract Necessary. — In 
Savings Bank v. Ward, 100 U. S. 195, 
referred to in the principal case: A., 
an attorney employed and paid solely by 
B. to examine and report on the title of 
the latter to a certain lot of land, gave 
over his signature this certificate : " B.'s 
title to the lot" (describing it) " is good, 
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and the property is unencumbered." C, 
with whom A. had no contract or com- 
munication, relied upon this certificate 
as true, and loaned money to B., upon 
the latter executing, by way of security 
therefor, a deed of trust for the lot. B., 
before employing A., had transferred the 
lot in fee by a duly recorded convey- 
ance, a fact which A., on examining the 
records, could have ascertained, had he 
exercised a reasonable degree of care. 
The money loaned was not paid, and B. 
being insolvent, it was held, there be- 
ing neither fraud, collusion, or falsehood 
by A., no privity of contract between 
him and C, he was not liable to the 
latter for any loss sustained by reason of 
the certificate. See Fish v. Kelly, 17 
C. B. (N. S.) 194; Day v. Reynolds, 
23 Hun 131 ; s. c. 11 N. Y. Weekly 
Dig. 196; Commonwealth v. Harmer, 6 
Phila. 90. 

A., B. & C. were employed in a man- 
ufacturing business in which secrecy was 
essential ; and to insure their fidelity, 
they were required to execute deeds 
under which a portion of their wages was 
to be invested in the name of a trustee, 
with a stipulation for determining the en- 
gagement on giving two months' notice, 
at the expiration of which, in the case of 
B. and C, the money so invested was to 
be paid over to them, but in the case of 
A., the deed was so framed as to make 
it payable only to his executors on his 
death. D., the attorney for the em- 
ployers, being upon the premises, was 
asked by A. if he would receive his 
money if he gave notice to quit the ser- 
vice ; whereupon D. (not recollecting 
that A.'s deed differed in this respect 
from those of B. and C, though he 
himself drew them all and had them in 
his custody) answered in the affirmative. 
Upon receiving this information, A. gave 
notice, but afterwards discovered that the 
money invested for him could only be 
paid to his executors. Held, that A. 
could not maintain an action against D. 
for the loss and disappointment sustained 



by him in consequence of his acting upon 
D.'s mistake : Fish v. Kelly, supra. 

It would seem that the rule as to 
privity of contract should, in some in- 
stances, be modified. In Savings Dank 
v. Ward, supra, Mr. Chief Justice 
Waite, with whom concurred Mr. Jus- 
tice Swayne and Mr. Justice Bradley, 
in a dissenting opinion, said : "I think, 
if a lawyer, employed to examine and 
certify to the recorded title of real pro- 
perty, gives his client a certificate which 
he knows or ought to know is to be used 
by the client in some business transaction 
with another person as evidence of the 
facts certified to, he is liable to such 
other person, relying on his certificate fot 
any loss resulting from his failure to find 
on record a conveyance affecting the title, 
which, by the use of ordinary profes- 
sional care and skill, he might have 
found." 

Instances of Liability. — In Allen v. 
Clark, 7 L. T. (N. S.) 781 ; 11 Weekly 
B. 304, the plaintiff entered into a 
contract for the purchase of certain 
household property under certain condi- 
tions of sale, one of which was that the 
purchaser should take an under-lease, 
" according to the draft under-lease al- 
ready prepared, which will be produced 
at the time of sale, and may, in the 
meantime, be inspected at the office of 
H. ; but no abstract of the vendor's title 
thereto shall be required, nor the lessor's 
title objected to or gone into." He 
afterwards employed the defendant's tes- 
tator, an attorney, to complete the pur- 
chase, who failed to make the required 
search, or to investigate the vendor's title 
or to require the production of the origi- 
nal lease. It subsequently appeared that 
the premises had been previously mort- 
gaged, and the plaintiff was turned out 
of possession by the mortgagee. Held, 
that this amounted to negligence on the 
part of the attorney sufficient to maintain 
an action against him. 

If an attorney is employed by the lender 
to examine the title of real property 
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offered as a security for a contemplated 
loan by the borrower, he is responsible 
to the lender for the correctness of his 
opinionj although the expense of the ex- 
amination is paid by the borrower : Page 
v. Trulch, 3 Cent. L. J. 559 ; 8 Chicago 
L. N. 385. 

If an attorney employed by a vendor 
to settle on his part the assignment of a 
term, allow him to execute an unusual 
covenant without explaining the liability 
thereby incurred, he is responsible to him 
for his consequent loss, notwithstanding 
he is himself, at the time of the assign- 
ment, aware of the fact in respect to 
which he afterwards incurs liability on 
his covenant: Stannardv. Ullithorne, 10 
Bing. 491; s. c. 3 Scott 771 

In Taylor v. Blacklow, 3 Bing. 235, 
the defendant, an attorney, being em- 
ployed to raise money on mortgage for 
the plaintiff, disclosed to the proposed 
lender certain defects in plaintiffs title, 
per quod, plaintiff was subjected to 
divers actions at the suit of the proposed 
lender, was delayed in obtaining the 
money he wanted and compelled to give 
higher rate of interest. Held, that this 
was a breach of duty for which an action 
would lie against the defendant, notwith- 
standing he had been the attorney of the 
proposed lender before his retainer by 
the plaintiff. 

An attorney is liable for a failure to 
report a judgment by confession against 
property : Gilmany. Hovey, 26 Mo. 280. 

Where the declaration stated that the 
plaintiff retained the defendants as at- 
torneys in and about ascertaining the 
title of G. R. to certain lands and tene- 
ments, and to take due and proper care 
that " the same" should be a sufficient 
security for the repayment of a sum of 
600/., Held, that the words " the same" 
had reference to the title of G. R., and 
were not to be construed as charging the 
defendants upon a contract to inquire 
into the value of the lands, and was, 
therefore, supported by evidence of a 
retainer to investigate the title as a se- 



curity for the repayment of the 600/. : 
Hayne v. Rhodes, 15 L. J. Q. B. 137 ; 
10 Jur. 71. 

In Ware v. Lewis, Irish R., 4 Eq. 
419, plaintiff gave a sum of money to a 
firm of solicitors to invest upon freehold 
security. They found a security and in- 
vested the money upon it. The security 
turned out valueless. Held, that the 
giving of the money to the solicitors for 
the purpose of general investment did 
not of itself create the relation of trustee 
and cestui que trust, so as to make them 
liable as trustees. 

In Craig v. Watson, 8 Beav. 427, a 
solicitor took an insufficient security for 
his client, and the nature of the transac- 
tion was such as in the opinion of the 
court created a case of combined agency 
and trust. He was held (under the cir- 
cumstances) personally responsible for 
the deficiency and for the costs of the 
suit. 

And where A. placed moneys in the 
hands of her solicitor, who acted also for 
her as a money scrivener, undertaking 
to find securities for her, and he placed 
the moneys out on insufficient securities, 
misrepresenting to her their character, 
Held, that as against him, if living, it 
would have been, and as against his es- 
tate after his death it was not, a matter 
for an action for negligence, but a matter 
of account between principal and agent, 
and the client had a right to reject the 
charge for disbursements on the insuffi- 
cient securities : Smith v. Pococke, 2 
Drew. 197. 

Where it is contended that the cvi 
dence fails to show that at the time the 
abstract was made the judgment and 
sale were of record, it was held that as 
it was the duty of the officers to promptly 
make the necessary records thereof, such 
entry would be presumed to have been 
made : Chase v. Heaney, 70 111. 270. 

As to what is sufficient evidence of 
negligence, see Ireson v. Pearman, 3 
Barn. & C. 799. See generally, Van 
Schaick v. Sigel, 60 How. Pr. 122 ; 
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affirming s. C. 58 How. Pr. 211; Dart- 
nail v. Howard, 4 B. & C. 345 ; Knights 
v. Qnarles, 4 Moore 532 ; Watts v. Por- 
ter, 3 El. & Bl. 743 ; Waine v. Kemp- 
ster, 1 Fost. & F. 695 ; Potts v. Dutton, 
8 Beav. 493 ; O'Hanlon v. Murray, Ir. 
K., 12 C. L. 161. 

A bill in equity will not lie against an 
attorney for damages for negligence in 
investigating a title : British Mutual In- 
vestment Co. v. Cobbold, L. R., 19 Eq. 
627 ; Nancrede v. Voorhis, 32 N. J. 
Eq. 524. But otherwise, if he becomes 
a trustee to invest : Nancrede v. Voorhis, 
supra. In this case the attorney had 
promised the complainant to obtain first 
mortgage for her, and he was held — it 
being a case of mingled trust and agency 
— accountable for the amount of the en- 
cumbrance on the property prior to hers, 
but not for any subsequent depreciation 
in the value, caused by general business 
depression, the property at the time being 
shown to have been, apart from the prior 
encumbrances, abundant security. 

To pass the title, there being at the 
time a judgment by default against the 
vendor, the damages on which have 
not been liquidated, is not evidence of 
a want of ordinary knowledge and skill 
and due caution : Watson v. Muirhead, 
57 Penn. St. 161. And deeds recorded 
before the grantor has any record title 
may be safely disregarded in examina- 
tions of title under the system of regis- 
tration and notice adopted in Missouri. 
They are not constructive notice to an 
innocent purchaser, and the examiner 
is not bound to look for deeds of any 
person through whom the title passes, 
before the date of his record title : Dodd 
v. Williams, 3 Mo. App. 278. See also 
State v. Bradish, 14 Mass. 296 ; McCus- 
ker v. McEvoy, 10 R. I. 610 ; Farmers' 
Loanfr Trust Co. v. Maltby, 8 Paige 36 1 . 

In Kimball v. Connolly, 33 How. Pr. 
247, it was held that the county clerk of 
the city and county of New York is not 
liable for damages resulting from errors, 
inaccuracies or mistakes in his certificates 



of searches under the act of 1853, unless 
the loss to the party by which such dam- 
age accrued is the direct consequence of 
such error or mistake. Thus, where the 
owner of real estate, for the purpose of 
procuring a loan of money thereon, 
caused the usual written requisition to 
the county clerk to search for judgments 
against the property, to be delivered to 
him, who made the requisite search, and 
certified to its correctness in the usual 
manner, and thereupon the loan of money 
was obtained on bond and mortgage 
upon the premises, and subsequently it 
was ascertained that a certain judgment 
upon the property had been overlooked 
and not returned by the clerk, upon 
which judgment the premises were there- 
after sold, and the owner was compelled 
to pay a considerable sum over and 
above the amount of the judgment, in 
order to compromise and settle the mat- 
ter. Held, that the county clerk was not 
liable to the owner. His loss occurred 
from the non-payment of the judgment, 
and not from the error in the clerk's re- 
turn. He obtained the loan for which 
he applied, and nothing was abated from 
it on account of this encumbrance. 

An attorney having been retained by 
two trustees about to advance trust money 
upon the security of property already 
mortgaged, to see that the security was 
sufficient and that the proper deeds were 
executed, one of the trustees advanced 
moneys on the execution of the Inortgage 
without receiving an assignment of the 
first mortgage. It having turned out 
that there was another previous mortgage, 
and the security proved insufficient: 
Held, that there was no evidence of neg. 
ligence on the part of the attorney, al- 
though by the agreement which he had 
prepared, part of the money advanced 
was to be applied to the redemption of 
the prior mortgage ; it not appearing that 
the defendant was aware of the trustee's 
intention to act as he did : Brumbridge 
v. Massey, 28 L. J. (N. S.) Exch. 59 ; 
32 L. T. 108. 
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In Elder v. Bogardus, Lalor's Sup. 
(N. Y.) 116, the declaration averred 
that the attorney was retained to exam- 
ine the title to certain premises, and to 
procure an estate in fee simple therein 
to be conveyed to plaintiff within a rea- 
sonable time, and assigned as a breach of 
duty that the attorney did not procure a 
good and sufficient title to the fee simple 
within such reasonable time, but advised 
plaintiff to purchase without having a 
good unincumbered and sufficient title to 
the fee simple, by reason whereof plain- 
tiff had to pay a large sum to release 
incumbrances. Held, bad on demurrer. 
The action appeared to be brought for 
not procuring an unincumbered title, 
while the retainer was to examine the 
title and to procure a conveyance in fee 
simple. The existence of incumbrances 
did not prevent the plaintiff from acquir- 
ing a title in fee. The retainer did not 
cover the breach : Held, further, that the 
declaration should have stated what in- 
cumbrances affected the premises. See 
also, Whitehead v. Greetham, 2 Bing. 
464 ; 10 Moore 183. 

Statute of Limitations. — The cause of 
action accrues at the time the examiner 
fails to do what he agreed to do, and not 
at the time when it is discovered that the 
certificate is untrue : Rankin v. Schaeffer, 
4 Mo. App. 108 ; Short v. McCarthy, 3 
B. & Aid. 626 ; Wilcox v. Plummer, 4 
Pet. 172 ; Argall v. Bryant, 1 Sandf. 
98. 



The gist of the action is the negligence, 
and therefore the statute of limitations 
runs from the time of the negligence, 
and not from the time of the loss of 
interest : Howell v. Young, 2 Car. & P. 
238 ; 5 B. & C. 259. 

In an action upon the case, against a 
recorder of deeds, for damages suffered 
by reason of a false certificate of search 
given by a recorder to the plaintiff, in 
the absence of fraud the statute of lim- 
itations begins to run from the time when 
the search was given, and not from the 
development of the damage, and it is 
immaterial that the party who received 
and paid for the search had no knowl- 
edge of its falsity or cause for inquiry 
until more than six years after it was 
given. The cause of action, within the 
meaning of the statute of limitations, 
was the issuing of the false certificate. 
The right of action accrued to the plaintiff 
as soon as it parted with its money on 
the faith of it, and from that period the 
statute began to run : Owen v. Western 
Saving Fund, 97 Penn. St. 47. 

See, generally, as to the liability of 
attorneys for advice as to titles, Weeks 
on Attorneys 520 ; Warvell on Ab- 
stracts 555-565 ; Wharton on Neg. 751, 
note ; Shea. & Rcdf. on Neg. \\ 232, 
233 ; Addison on Contracts 8th ed. 593 ; 
Addison on Torts (Dudley & Baylies's 
ed.) 499. 

Chakles L. Bilmxgs. 
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